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afk Tifsf^TR % 103 % ^ (2) % 3^r4'R ?[Kt^ 12 2006 % 

^ ^ ^ ^ 1h‘<^'nh 3m!ttTPT Rnit t- fr- fRift FRRT ^mrk 

% 3T:J^^ i 02 % ^ (1) %’ (^) % TRR FRT4' (<T^' Tl'HTl ^ 

. ^ ,TFRiz tiWr % ^ 1w^ ^Vr ^ t fe ttrw 

3?rsr^ TR % t Tfrr fRTft Tifnicr ^ 

3PZT^ ^ t, ]^ W fen mr I; 

3trT feirnr anfer h nr '^fe: fen t fe ^nn-infer ferfe? n^nz wfe aferfenr, 
1051 fe nrr 4 fe nmn (i) % feg fe)fe aEjnr Rnfe fefefr fe n nr 
4 ^j^qr nrr fefefer p n; 

afe ftfenr ^nfer R n' afe ^ fen t fe nnw 3rMRni, 1951 fe nn 4 

fe nmn (5) fefen nr ^ n' fenr nfe !■ fe feRfe n Tin^^r m nife n^ fe w< 
% fefe fe ^ n n nr R ^ nfen fer nw br n fen ifefer fei cfern; 


afe fefenr afeR q 3^ |. 

nnfe feofd fe nr nm nfe % nmi fen| In^n nmr ^fe fe 


ani;, 31^, fe arro qo feo ar^pr nniR, nT?r nr ii^fer, fennR n ai^^ 103 n 
■^si^ ( 1 ) % arfea ip ■^Rtt fefen nr nfer nfe p, n" feln^q nm f fe cpfer infer 
Amt^, TiRne nnfe fefer nr ^ nm nfe n nmr ferir n ar^nfer nm 
fe nfen nfenr n aifennr fen mr It i 

24 2006 RRcf m n^^fecl 


[dn. 4 Tr^.- I 102h(40)/2006-1^. 11 ] 
^ 3TW: 3711^, 3TIR 





V- 



^ 31^^ 102 (l)(^) i> 3!?ft^ f^r^cTT ^ 3|f^rg>%T f^lW 

' ^ 2006.^ 7||l|^ > ^ 

^ ^ ^ [ ^t^n #3Tf«^ 103 (2) ^ 31^ |[ps§^ 

^nr ;.-:r;' 

5^ m iR TO ^ ^ ^ ^ fjn« j%5cii $5nit, -^ih^ ,', 

TOW (TO?r TOi). ^Rftgm ^ 3,^ 102 (i)(^) ^ 3 ^ . 3511 ^, ^ ^ ^ ^ ^ 

# 7|| f I ■;•; -: - , ^ 

r^.,^ ^ a^ra yr m ^ to?i %. S - 

TOrai w sn I it if ,5tf^ 4 t ft; ^ ftpfcti ^asRire TOjft,. 

^tftft ^ 3iw« g;r TO 0m,g;7^> ^ 3 iftft 7 R.i 95 i’ ^. 51 ^ 

wiftti ft 3(k fjpifJm firaro ft toh 1 1 ^ ftf ^ofter t fft ^iftgr ft ^-3 iejrt ft. 
TO ft ft^ wft fift ftt TOftf TO3 gf;?f ft3(k.f^ (ft^4%gRft ftftlTO 

artltftTO, 2006 SRT ft%II ft ^ JITO TO ft^TO ft ftfta ^ i TOT ftfttIH ft 3ipfe-tOf 
(l)(^) ^ 3T2lf ^ ^ 31^ CiPT ^ ^ t I . 

3. Riv>,<4c,,.o^ SRT ?wtnw;Wnft ^aftfe ft ,ft ftt ijqr afif sft 

ftift nro ftft TO ara#. <nfttj -13 ft^, -ao<!i6V.i!W TO^ TO^troft ft to ftfti 

TOi m fft «ftlti TO 3 ^ ?is& ftgrot TO m ftft f sik swftf, TOft gw artftftfer -^ftift 
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aw^ - an^ IJRT, ^ 1951 (1961 ^ 41) ^ 

^ ai^^K ^ C^ ^ ^ ^ t ^ 

w SRT Praffer 1951 ^ cim 4 ^ ( 1 ) ^ ^ ^ 

7 ^ ^ ^ ^ •ilHplR'^i ^ ■»Tt sft 1 ^ ^ 

3RW ^ afft^^IRT 1 Rid4< 2004 ^ ^ I 

4. yi«^qR( 5R[ 24.06.2004 ^ ^FST ^HTT ^ 'HcJW ^ SS^T ^ ii*iPiR'3<i ^ ^ «ft aft? 

01.09.2004 ^ W '^Nyie ^Rlf^ ^Plfcl g>t ^ ^ I 

aRT: ^ thr, ^ ^ ^ aif^ 102 ^ ^ ( 1 ) ^ (^) ^ 

anft^T Prthrr ^iwrt PRfer ^ ^t4f^ 1 1 

5 . airtH ^ JiwiSf 30.6.2006 ^ f^Ra« ?rwm srt ^rnSrer 1 ^, 

l!tn% ♦ ftRf ^ ^ ^ ^ 21.7.2006 ^ ^ «IT I 

6. ^ 3nHT Wf 11.07.06 ^ sft? W ^ ^ ^ I 

nfmff % anWf 1^ alk NMvyi^ aiItiPiq*i, 1951 ’ ^ sirt 4 

( 1 ) ^ ^ ( 9 ) ^IW?f ^ ^ ^ ?WT ^ra9 

niff^t 95T ^IR5TT ^ ^ Piti^ ^ 

9if 9ilt Prtw ^ ♦ aflr ^iPrtif ^ ^ ^ ^ wcjrafir ^ ^ ^ ^ 

iRiqft 9R ♦ I ^ wr w ^ ^nfJm ^ an ajk ^3 f^ 5 ^jcrr^, 2004 ^ 

llm ♦ fWW ^ ^ ^ wi eft aft I nf ^ ^ w ^ '«xq>K affiRj^ enft^ 

1 . 9.2004 9W ^RITO ^f*nft art^PtajH, 1951 gft qRT 4 ^ WIRT (l) ^ ^ ^ ar^^ERR ^ 

(fl^qT g ^finfir ^rfftfft 9ft ^rr9 ^ wt ^ aife^j^Rid 9ft nt aft l 9 eft aiffti^m i95i. 9 wr 
9ft 9rif^ ^ 9T^ fft99 ^ vanfftf^ ft ^ srzrt 9t 9ft mR^(ft4> 

9T MRd(*&tf( ^ ^9^ 9Rft # I WPft URT ^ 91^ arftcTfft9> # I vj'ci'i 

99 aft JifiRR fft>9T fft? 1951 ^ ap aiRlPl99 ft 1988 ft W ^RftaH SRT 9T^ 4 9ft WTITT (5) 
9ft al9:9«nPR f^9T 99T ft> ^9^ ^Tfftfft ^ ^T9^ 99 99 9R9j 9ft ^ fftRft ftt WT 
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MKg yT ; aTOTVR^ 

^ ^ ^q*l ^ ^ ^ % PtxRSq ^ | ITJ ^ ift 

\ 

^ % «ifta ’rff ^ W WM TE(^ 1961 ^ ^ 9Hr 4(l)(q) ^ 3f#T 

^Vqqi n5t w«raT ^ fin? ^ girm t \ 

7. ^smSi % arrt ^iF 9m 9ism^'^ (PRj?TT f^nm) 9(9i9m, 1959 3 

^ mm (1) ^ ^wit is 3n#qy ^ ^ ^ ^ ^ fptt wn 1 

8. 31?^ % 8lrt ^ Jllc»4W ftniT ft? ^3ftft W STHWr ^ # ftRW?T ^srfjJR ^ t sft? 

WsrfFftq? ^f^m ^ 3i3?n? 31^ 3^ ifm 

TO ^ is ftnj TO -srojif # TO TOFT 1 1 TO wq1«iH ^ ftrrj to - sibwt ?i^lf 
TOftr ft#F irftTOt JITO’rtfFftFft^^SRT cfT»T FT Mfftwftm TO TOTF F#f ftniT TOFT t 
3^7 TO - mm stf fflftyd ^ ^ 3TczniT is siRif ai^FftF ^ lift # 1 

9. JW^rtf % 26-07-06 Fft TO TWJTR TO^?? ft?FT I TO JififtTF ft?FT ft? 3IW# ^3# ^ftft 

TO 3lftftTO;i951 is ^ 4(1) (»0 if SUStF 3?t^ TO SITOTOf^F TOF FT aji^ ' 

FTO TOT is TOTO ^ TO ^ FIFfrftTO iS TOTO[ 3TftftFF iS Ff¥ 4 (i)(F) ^ StJN 
ftR'TOTO TOT ftFT FFT I 3IF: ^ TO # 3?ftftFF ^ 3TolF-3TTO TO^ ^ 3T#T TO ft M 

^ FR R^qti ftjIlT FFT FT I TO% 3F^ TO JrfiftTF ft?FT ft? arftftFF 1951 Fft FTF 4 Fft 
TOFTF (6) is aiftF ft?^ TOTO F^ PR(NtT % ftftfife Tp ^FR Fftft is TO^ iS TO ^ ’ 
ft^ TO ft fift ♦ F ft? 3|SWr F^r F?ffft? ^ 3ft? 3nF F^t FTOft FM F F?^ iS FTF^ FF 
ft^ 3ft? TOTOIPTF? FfftFFt TO TO^F F?TO t I TO ^^ftF?r? % TOTO TO “?nF TO TO ” 
FFFT ♦ vStii ft? TOIf FTOF iS FlFct 9 ^PiRqlRa ftSFT FFT FT I JRTOSf “TO -3 Tbto” ^ TO 
9 f^RftF 3#!? TOTRfftF? fiftFFf TO WftF TOT ?6T ♦ 3ft? f?TfcT? F?rTO TO cHF TO TO t I 
F?ftFF 3TFT TO?FF ’ft ft?F ftfFTO TO FTF^ % Fftf TOf Fff f I 

10. Sn^ftF ^ TO FTFct ^ ?nft FTO^, faRsci Riqnt sft? ftftF? f^lft F? ftFR f^FT I F6f 
F? ftFR ^ ftlF irrft^ ftFIUF? Fy t % FFT ?RFTS ?RTft 3TftftFF; ^ 

FftcT xivJitiic ?TFTft Fftft ^ mm 3ft? ?TTOff TO TO ^fftFTF is ST^F^F 102 (l) (^ ^ 3T4tF 
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5RT ^ ^ ^ ^ - 3?t2f5I ^ ^ ^ €1^ ^ 

^ t 1 

11. 3?M^.1951 ^ €im 4{i) ^ arjeTR; ^ #t, •- 

(^) 41Hpl5f^ia “arf^; 

(^) ^IWR gRT ^ 

(^) ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^snrr^ 3lt7 x?^ 

^Tv5?I XfWT ^ ^ 3N^ ^ yfTW I ” 

3i|^P i ^H ^ tlRT 4 ^ W m a ( 2) ^ >3W^ (s) ^ P^Hf^f^ 3jk t :- 

“(2) I ^^4? R vjXITO (l) ^ Plf^tci cZjf^ ^ ^ cZlf^ ^ ^ 3Isr5T 

^ t cfr ^ XHXTETRT (l) ^ 312^ 

^r ^fTPlf^ ^ ^TOIT XjfTlTTTj I 

(3) ^ ^ ^ ^ |[RI 41Hpi5f^ld ^ ^ 

5RTCT4^ -q^ gRUT ci5^ | 

(4) XJxraM (l) ^ ^ ^ ^ 

X3^ ^ 'd4'W ^ ^ XincTT t ^ 2TT 1 

(5) ^ ifrf^ v^imr t ^ ^ ^ ^itht czrf^ ^ ^ ^ 

wtr ^ ^ ^ vin^ ^ ^ ^ ^ f^,. ^ ^ I” 

12. f^OTPI ^ 2004 ^ W ^ ^ WT ^T 

3PT^ *TFrf^^?H XMfcllc '(l*llRl' 3lf^Pit|*l, 1951 ^ ^TKT 4 ^ vJRXJRI (l) ^ 3I?iY^ 

^eP=l1^ ^ ^ ^1 ^?lvHI WTT ^ l[RT ^ ^ ^ ^ ^ WT ^ 

f^ratfxRT ^ XT^ Sft I ^^11 ^ # I 1%# *41 ii^i-^ ^ ^ 

3f^ cZjf^ ^ ^ SrSl^ ^ ^ R^ckI ^ 3ft7 3T^ 



/ 


[ WT n—3(ii) ] - ^ ^, itrw ^ TTim : 3TOT^n^ _ i 

PrgiRi %?n xifrai t ?fr ^ ift t*5i ^ ^ tinr 4 g«ram (i) ^ 3#?nta iftfS ^ 

WISH >3nw I iRB^ ?^t mm. wnc ttroflr ^iftfit ^ »Tf ftRinun sn 

afk M t I ^ 1^ wr* 

,% I giT m-mm % m # »n*<f^Kn, ^iPi^ brt aiaw gft i( 

^ jurt ^ ^ flPf afrr * ^Ri» ^ uj^ 

^ f^, aiRif^ arawi SRT ftm ufrar # 1w-aiaw ^ ^ ^ 

IMji jR^ ^ t aft^ ’r q>TJRi Tn ^iRaiPiqv ^ ^ ^ aft? ^ 

?R-^reqsi gR% ^ m? jnRl^ ft; arero ?ft aft%T ajgjft??? jft 3i*H ??ft |»f 

1^>?ft «ft R?ii #, aft? g®r 4ra ?r ft ?i?-aRsffif «?<i>m ®?i ^ ■Jift ’iftf ft l ?mti i e 
?i>nflr aiRtPwH ft ?i?a5R srt ^aar fttw ?n?Rft?r aft? #t amra:^ ?R?sif g> a wfftft?n ^ fii? 
aft? ?R^ ft ft aisiar ft api1ftft?R ft f«? ’3'iftr Ifta? ^rai ft 1 3iftft?pr ft 4i?4>i? 5 ?f By- 
arera ft ai fft5ffti ft fftrj ftift ^j^prt aftf Iftar w ft j '- . 

iiia. ag ft fft fftftt ?a ft> W?BF ffti; ^ ft aftft cft^ ^ ftggf i fti ft i ftad 

aft ?R?aai ft ift? fftftfta aftf ft airar ft ai% gaift ftm (,-) igjift tRr (u) ^ ft ,pr ^ : 3^ 
(iii) aft? »ii??r ?i?ajR ar fft?ft ?nar aiaan? ft aifta aa (in?or %ai atiai arfftf i' fftftt aafer ftt 
l?i JTOR PRffta ^ anft ft„^i??f.,?ift ftft aaaft w ?to%ih fftai anai aifft? 1 f?ift 
aifftRaa ftfftna fftftaiaft ft ag,aR^©ra.fftai ft fft ?i?^ ft aicfta 4>|ft?a aa ft ?t^ ft fea 
a? aftftaa ftft ft fftfta.atft^ ftftagm ai atjaa ^ aift *al^at ftt (ft ^l^al aft: an ajajft 
ft aft? fuiaaft ftaaf ofift aft??iaa fftenaaaftf ft ?R?af ft 'w ft ft ftt ^saaia^ifthfti 

?ffftaR ft aft? ?iaa .^ppftgoft ft> ftft aft fti fft?ftar aft afftft ft ^ nara a>?ft aft aifaa 
ft ft I 

14. aa^aa arfiftft aa nfta ai^ ?{?i^ aft? ?Tft f^iaftsfti ft ft atfta> aft ft ftia ft fftft 
ajflifftaffta aft ft, fttaft aiaaaiafaft aft afftfta ?Rft aft ? wwai ft fftaffta^aftf aiai-anw -ft 
fftag aft ga aft aft |?T aaa? ftfta a fftai aai ftlar ft »n?a ,?Raa? ai fftft> ?raa :?Rasj? 
ft aifta cna aa aa ai?a a>?ft ft ^laR ^ fft?ffta aift anft 1 g?T aaa? ft ^jaaaa aa ?Ta?a 
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^ I SKJ ^ £nw ^ ^ 'tiqtqai ^ Pi’<f5cl 

I^EIPPi^ SRT iftfttT ^ ^ ^ ^ ^ ^ W?TT t 3ft? ?W 

^ ^ ^ t I siPrPnpT, 1951 ^ «n?r 4 ^ wtrt ( 5) ^ 

w ?Tftfcr ^ m ?T^ ^ ^ ^ 

^ 3rmR ?? ^ ^ I 

15. WW^ ^ WWf SR^IUII ?T^ ( 1975 1 249) ^ ^ 

^^imm ^ t 3i^^ i02{i)(^) sft? i9i(i)(^) ^ 

SRT ^ ?f»f^ Wr ^ IcH? oumr ^rf^ ^ ^ t % ?rw ^ 3?#t ^ ^ HW i> 

^ mw f^m4s^ ^ ^ ^ ^ ITT ?T^ ^ ^ ^ ^ I ft?^ 

Bsr^ ^ ^q|vji-i ^ ^ ^ ymf^ra? ^ it ?? ^ fen t i 

^Tzia*l ^^MTcHT % nF fenr fe ^ cT^ feim^R F?T nM ?ifeT ^ 

w ^ 3ft? mitn ^ ^ ^f Wr f ^ ?Tf^^ ^ 31^^ i02(i)(^) 

3ft? 315^ 191(1){^) nT??lfe> ^ 3lflmm ^ ^ ^ ?tfenf^ m?^ 'm 3TT5IT 

n?t f^Rft ^ ^ "n n5^ ^fr F?n^ ^ I 

16. 315^ 102 ^ ?i^ ^ ftpr FRT nF ^Ttfer ^ ?lfeT ^ Hl-Udl 51^ nRFT t fe 

fctRft nRn? ?R?n ^ ^ ^>F?R fefer ^ fenr wjnr I 3 i^x^ "nF w wu 

t fe fe^ oZlfer ^ ^ nT?F ?T?^ ^ fe?ft ?T^ ?I?cm? '}> 3r#T RTH ^ ?< €im fe^ 

^ ?? ^ ?TO fe?feT fenr vjnrjTn cm> fe m?^ fe^T ^ ^ ?t^ 

FRF ferfSci R ^ftfer FR fen ^ I f?f ^ ^TF?qt ^ ?fer n>t 

?rfeT 3n?%n n>t i 

17. n^tnpT nm^ frt ?t 1^ fe^ t ?T^f% n5t ?rFHl% nRi ^ t 3ft? 

3TPr^fed ^ fen ^ t 1 F^. 3RI ?niit ^ ^ 3i«i^ 3ft? 

?rF??fr ^ nF ^ ?f?iF ^ nr ^ ^ qPuriH-'W w ^ ^ n1^ ^ ?tf? 

?^ nnr t I nrnsff ^ nnr^ ^ ^ ?r5?i ?mT ^ ?fF?nt fri ^ ^ fertPR fetn w an 3ft? 
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vd'«cr>i ♦u^idi gRT ^hPi5;{i-i ^ Tir^icii ^ t I 3m: ^iftfcl ^ ^ WT ^3wr ^ 

^^M\ vrPTT tQ2(l)(^) ^ eraitm^id ^R^tR ^ ^ ^ ^ t I 

1951 ^ erm 4 ^ (5) ^ ^ 3n#T ^ 

^ w f^T^ix ftniT vfpir ftRft ’ft arr^y^ch ^ ^ 117^ tjz^ % ^iRisft 

^ aiEzrsT ^ t I ■^i?’ ^ ^-aisq-ai t l w ^ wtoit ^ gft 

aft ^ ti'ccpK ^ 1%TT Tpj f^ ozif^ grer I 3Tdxm/ w ft ^-a^isT ^ 
^ ft ^ ^ ^>RUf fftRft ^ ^ m ^ x3?^ ^ #dT t I 


18. ^ ^ferm 3n#T ^ ^ W 11^ filTft fftft^ ^ f^f g m\f^ 

^ aq^^iy 103(2) ^ 3?#^ ^ ^ ^ cfteRH W?fr t 1% fftften 

;mt%^ ft ^ anrnr TR fft^ ^ 11 


F./- 


(T^.^. fM) 
Pldldd an^ 


?./- 

(q^. ftRTcfWft) 
g©r Iftqhd ang^m 


?./- 

ang^ 


^ fecft: 

cTlto: 14 2006. 
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MINISTRY OF LAW AND JUSTICE 
(Legislative Department) 

NOTIFICATION 
New Delhi, the 3rd January, 2007 

S.0.5(E)._The following Order made by the President is published for general information.- 

ORDER 

Whereas a petition (without date) raising the question of alleged disqualification of 
Kumari Nirmala Deshpande, a sitting Member of Parliament .(Rajya Sabha) under clause (1) of article 
103 of the Constitution has been submitted to the President by Shri Mangal Singh of Village and Post 
Office-Bhailonilodh, District-Lalitpur, Uttar Pradesh; 

And whereas the said petitioner has averred that Kumari Nirmala Deshpande has been holding 
the office of the Chairperson of the Raj ghat. Samadhi Samiti, which is alleged to be an office of profit; 

And whereas the opinion of the Election Commission has been sought by the President under a 
reference dated the 12th June, 2006 under clause (2) of article 103 of the Constitution on the question as 
to whether Kumari Nirmala Deshpande has become subject to disqualification tor being a Member of 
Parliament (Rajya Sabha) under sub-clause (a) of clause (1) of article 102 of the Constitution ; 

And whereas the Secretary of the Rajghat Samadhi Samiti brought to the notice of the Election 
Commission that the Chaiiperson of the Rajghat Samadhi Samiti is the Union Minister for Uiban Development 
and the respondent Kumari Nirmala Deshpande is not the Chairperson of the Samiti, as alleged by the 

Petitioner; 

And whereas the Election Commission has noted that Kumari Nirmala Deshpande was elected 
by the Rajya Sabha as a member of the Rajgliat Samadhi Committee as per clause (d) of sub-section (1) 
of Section 4 of the Rajghat Samadhi Act, 1951; 

And whereas the Election Commission has further noted that sub-section (5) of Section 4 of the 
Rajghat Samadhi Act, 1951 specially declares that the office of Member of the Committee shall not 
disqualify its holder for being chosen as, or for being, a member of either House of Parliament, 

And whereas the Election Commission has given its opinion (vide Annex) that Kumari Nirmala 
Deshpande has not incurred any disqualification on account of holding the post of Member of Rajghat 
Samadhi Committee; 

Now, therefore, 1, A.P. J. Abdul Kalam, President of India, in exercise of the powers conferred 
on me under clause (1) of article 103 of the Constitution, do hereby decide that Kumari Nirmala Deshpande 
has not become subject to disqualification on account of holding tlie post of Member of Rajghat Samadhi 
Committee, as alleged in the present petition. 


24th December, 2006 


President of India 


[F. No. H-11026(40)/2006-Leg. Ill 
DR. BRAHM AVTAR AGRAWAL, Addl. Secy. 
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ANP®XURE 


ELECTION COMMISSION OF INDIA 

t il- ' 


Inm: . 


Allegea disqualification of Kumari Nirmala Deshpande, Member of Parliament, 
under Article 102 (1) (a) of the Constitution 


Reference Case Ho. 39 of 2006 

[Reference from the President under Article 103 (2) of the Constitution] 

OPINION 

This is a reference dated 12*^ June. 2006 from the President of Indie, 
under Article 103 (2) of the Constitution, seeking the opinion of the Electfen 
Commfesion on the question whether Kumari Nirmala Deshparlde. MP (Rafya 
Sabha), has become subject to disqualification for being Member of that House 
under Article 102 {1)(a) of the Constitution. 

2. The question of alleged disqualification of Kumari Nirmala Deshpande, MR 
(respondent) was raised in a petition (without date) submitted to the President by 
Sh. Mangal Sir^h. of Vill. & P.O. Bhailonllodh. Distt. Lalitpur, Uttar Practe^h. The 
petitioner has stated In this petition that Kumari Nirmala Deshpande has been 
holding the office of the Chairperson of the Rajghat Samadhi Samiti. which was 
established through The Rajghat SamadW Samiti Act, 1951’ and is equivalent to 
a corporate body. The petitioner’s contention is that the respondent Is deriving all 
the profits accruing from the office of the Co-Chairperson of the Samiti and the 
said office has not been included in the list of 54 posts which have been declared 
as offices exempted from disqualification by the Parliament (Prevention of 
Disqualification) Amendment Act, 2006 and Is thus an office of profit under the 
(Government within the meaning of Art 102(1 )(a) of the Constitution. 
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3. The Secretary of the Rajghat Samadhi Samiti, on receipt of a copy of the 
oomplaint which was directly sent to him by the complainant, suo motu brought 
to the notice of the Commission vide his letter dated 13^^ June, 2006, that the 
Chairperson of the Samiti Is the Union Minister for Urban Development and the 
respondent is not the Chairperson of the Samiti as alleged by the petitioner. He 
further informed that two members from the Lok Sabha and one member from 
the Rajya Sabha are elected by the respective Houses, as non official members 
of the Rajghat Samadhi Samiti as per the provisions of Rajghat Samadhi Act, 
1951 (Act of 1951) and the respondent was elected by the Rajya Sabha to be 
nolfvthttled as a member of the Samiti as per clause (d) of sub^section (1) of 
Sedtkin^4 of the said 1951 Act. The Ministry of Urban Development issued the 
Notffioation to that effect on 1’^ September, 2004. 

4. The respondent was nominated by the President as a member of the 
Refye^ Sabha on 24.6.2004 and was thereafter elected as a Member of the 

Samadhi Committee by the Rajya Sabha on 01-09-2004. Therefore, the 
ifliltfB^ilf aitegad'disqualification, if any, pertains to post election disqualification 
(a) of Clause 1 of Article 102 of the Constitution. 

5. The Commission issued notice to the respondent on 30-6-2006 asking her 
ta filtr her written statement, supported by proper affidavit, in reply to the 
flrtiegaildins contained In the said petition by 21-07-2006. 

6. The respondent filed her written statement on 11-07-06 and served a copy 
thereof on the petitioner. The respondent denied the allegations and contended 
that clause (d) of sub-section (t) of Section 4 of The Rajghat Samadhi Act, 195T 
provides for representation of three Members of Parliament, two from the Lok 
Sabha and one from the Rajya Sabha. in the Committee. There is no control of 
the Government in the appointment of the three Members of Parliament to the 
Committee and their term as a Member of the Samiti Is coterminous with their 
term of office as Member of Parliament. She was nominated to the Rajya 
Sabha and took her oath as Member of Parliament on 5‘^ July, 2004. She was 
later elected by the Rajya Sabha as a member of the Rajghat Samadhi 
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Committee as notified vide Govt, of India Notification dated 01-09-2004 in 
accordance with Clause (d) of sub-section ( 1 ) of ^ion 4 of the 
SamadhI Act. 1951. Neither the 1951 Act, nor the Rules or Bye-laws governing 
the said Committee provide for any remuneration, allovrances or perks to the 
Chairman or Members of the Committee. The functions performed by the 
Members of the Committee are purely honorary. She further contended that as 
per the provisions of subjection (5) of Section 4. inserted vide an amendment in 
1988 to the parent Act of 195^ the office of Member of the said Committee stwH 
not disquaiffy its holder for being chosen as. or for being, a member of either 
Hbuse of Parliament. Also the Commitlee^n never be duly constituted If the 
very qualification for membersh4) under sec. 4(1){d) of the 1951 Act. becoinas a 

ground for disquafiffcatlon from mernbemhip of 

7. The respondent further contended that the iiffico .taeteJ.'HOt rto be 
considered as an office of profit in the light of therptaidaiime ofeaafe^ 0 ) of 

Secton 3 of the Parliament (Preventidrt of Disqualietttion) Act. ■ 

8 . The respondent further stated that the Ghainnen of the GarnmmMng 
the Minister, having a busy schedule, as por an Mmndl anaqfMeMg^UMilm 
Member functions as Co-Chairman in the abserx^irfWw. 

the day to day routine working efficiently. No imJepei^ finanejaHMeiMBa^ 
conferred or any benefits or remuneration are payable, to the 
this purpose and all expenditure authorised by' the Coq 5 hairmatv^,. ^ . j «. U. ^ 
final approval by ttte Chairman. 

9. The Petitioner filed a rejoinder on 26.07.06. He contended ttet hW 
respondent was already a non-official Member of the said Commiflee' ^ 
clause 4(1)(c) of the 1951 Act for several years and was again made a .Member 
under clause 4(1Xd) of the Act after her nomination as a R«^ SabhaMember 
Therefore, she was appointed twice to the same post urKler bvo dl^^ 
provisions of the same Act. tie further contended that the specific exempfori 
from disqualification of an MP inducted as Member of the Committee undersub- 
section (5) of Section 4 of the 1951 Act is applicable only tO^eMerhbers of thi^ 
Committee but not to the Chairman because he exercises financier and 
administrative powers even if he draws no salary and perks etc This right 
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constitutes “office of profit" as i teid in Jaya Bachchan’s Case. The Respondent 
has been exercising financial and administrative powers as “Co-Chairman” and 
hence the office is an office of profit. He also made certain other averments not 
having a bearing in the Instant case. 

10. The Commission has considered all aspects of the matter, the written 
submissions made and the legal position. The primary issue for consideration 
here Is whether the office of Chairman and Members of the Rajghat Samadhi 
Committee festablished under The Rajghat Samadhi Act, 1951, is exempted 
under the law from disqualification under Article 102 (1)(a) of the Constitution and 
whether the respondent is deriving any pecuniary benefit from the Office of the 
Co-Chairperson of the Committee. 

11. As per section 4(1) of the Rajghat Samadhi Act, 1951, the Committee 
comprises of: - 

“(a), the Mayor of the Municipal Corporation of Delhi, ex ofTfcio; 

(b) three officials nominated by the Central Government; 

(c) four non-officials nominated by the Central Government: 

(d) three members of Parliament of whom two shall be elected from 
among themselves by members of the House of the People and 
one from among themselves by members of the Council of States.” 

The Act further provides in sub-section (2) to (5) of section 4 as follows:- 
“(2) The Central Government may appoint any person referred to in sub- 
sec;tion (1) or any other person to be the Chairman of the Committee, and if any 
ottier person is so appointed, he shall be deemed to be a member of the 
Committee within the meaning of sub-section (1), 

( 3) AH persons nominated by the Central Government to be members of the 
Committee shall hold office during the pleasure of the Central Government. 

(4) The term of office of a member elected under clause (d) of sub-section (1) 
shall come to an end as soon as he ceases to be a member of the House from 
which he was elected. 

(15) It is hereby declared that the office of member of the Committee shall not 
disqualify its holder for being chosen as, or for being a member of either House 
of Parliament.” 
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12. In the instant case, it is an admitted position ttiat the fesponctont, after her 
nomination as Member of Rajya Sabha In June, 2004, was Elected as one of the 
three members of Parliament from among themselves by members of the 
Council of States (Rajya Sabha) as a Member of the Committee under clause (d) 
of sub-section (1) of section 4 of the Rajghat Samadhi Act, 1951. There are in all 
11 Members of the Committee. The Central Government can appoint any of the 
Members or any other person as the Chairman of the Committee and If any o^r 
person is so appointed he Is also deemed to be the Member of the Committee 
within the meaning of sub-section (1) of section 4 of the 1951 Act. The 
respondent was not appointed to the office of the Chairman. Rajghat Samadhi 
Committee and the Minister of Urban Development is the Chairman of the 
Committee. There is no provision of any permanent office of Co-Chairman. 
Nomination of a Member of the Committee as Co-Chairman is by way of an 
internal arrangement by the Committee for the smooth functioning of the 
Committee in the absence of the Chairman and to deal with the day-to-day 
routine working effeciently. No independent financial powers are corfferred or any 
benefits or remuneration are payable to the Co-Chairman for this purpose and all 
expenditure authorised to be spent by the Co-Chairman are subject to final 
approval by the Chairman. In any event, and more irnportantly. the Co-Chairman 
IS not an appointment made by the Government. The Rajghat Samadhi Act only 
provides for noipination of three official and three non-official members by ttie 
Govt, and for nomination of a Chairman from among the Members, There is no 
provision in the Act for nomination or appointment of a Co-Chairman by the 
Gpvemment. 

13. It is to be noted that it is not the holding of every pffice which disqualifies a 
person for membership of Parliament or of a state legislature, but it should be the 
holding of (i) an office (ii) an office of profit; and (ill) and office under the 
Government of India or the Government of any state. All these three ingredients 
must be satisfied together, before a person can be said to be so disqualified. 
Further the Constitution makers envisaged that there may be certain offices 
under the government to which appointments may be made of persons having 
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Special qualifications, expertise or experience in certain fields and whose 
services as members of Parliament and state legislatures might also be of value 
in public interest. The Constitution has given power to the Parliament and state 
legislatures to exempt such offices from the purview of the disqualification. 

14. In exercise of the above powers, Parliament and all state legislatures have 
enacted laws declaring several offices the holders whereof are not deemed to be 
disqualified for membership of the respective Houses, who but for such 
declaration might have been considered to be disqualified on the ground of 
holding an office of profit under the Government of India or of any state. Such 
exempted offices vary from state to state having regard to their own needs and 
are not necessarily uniform in all States. Sometimes, an office declared by 
Parliament not to disqualify its holder for membership of Parliament may not find 
place in the list of offices so declared by the state legislatures and vice versa. In 
the context of the present case, sub-section (5) of Section 4 of the Rajghat 
Samadhi Act, 1951, specifically declares that the office of Member of the 
Committee shall not be disqualified for being chosen asj, or for being, a member 
of either House of Parliament. 

15. The Supreme Court has observed in Bhagwan Das Sehgal v State bf 
Haryana (1975 1 SCC 249) that Articles 102(1)(a) and 191(1)(a) give wide power 
to legislatures to declare by law which offices of profit held under the government 
shall not disqualify the holders thereof for being chosen as, or for being, 
members of the legislature. Classification of such offices for the purpose of 
removing disqualification has been left primarily to legislative discretion. The 
Supreme Court held that so long as the legislatures exercise this exemptive 
power reasonably and with due restraint, in a manner which does not drain out 
Articles 102(1)(a) and 191(1)(a) of their real content, or disregard any 
constitutional guarantee or mandate, the courts will not interfere with it. 

16. Article 102 itself recognizes the power of the Parliament to declare by law 
that the holder of an office shall not be disqualified for being chosen as a 
menteer. The Article says that a person shall be disqualified if he holds an office 
of profit under the Government of India or the Government of any State unless 
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that offfoe rs dedamd by the Parfiament not to disqualify the holder. Power is 
thus reserved to the Parltament to make the declaration in respect of its 
members. 

17. In the present case, there is a law passed by the Parl»ment, which got 
Presidential assent and has been notified, which, inter aHa, exempt the office of 
Chairman and Members of the Rajghat SamadhI Cc^mittee, from the purview of 
disqualification being chosen as, aruf for being, Members of Parliament. In the 
case of the respondent, she was elected to the office by the Members of the 
Rajya Sabha, and hers was not a case of nomination by the Government. 
Therefore, the office of Members of the Committee held by her does not seem to 
be an office under the Govt, within the meaning of Artfcte 1D2(1Ka). In ai^ case, 
In view of the ateiesaid provisions of sub-sectten (5) of Secbon 4 of^^^t^ 

Samadhi Act, 1951, the Commission is not required to Into this issue. It has 
been seen that the respondent is not the Chairman of the Committee. The 
respondent Is Co-Chairman of the Committee. It is clear that this was an 
arrangement made by the Committee itself and not by any appointment by the. 
Govt.. Therefore, there is no question of incurring any disc^attficsfion^o^ 
of acting as the ‘Co-Chairman’ in this case. 

18. In view of the above, the Commission is of the view that Kumari Nirmala 
Deshpande has not incurred any disqualification on account of hoickng the post 
of Member of the Rajghat Samadhi Committee. The reference is accordingly 
returned wwth the opinion under Article 103{2) that Kumari Nirmala Deshpande » 
not subject to disqualification on the ground raised in the present petkion. 


Sdh 

(8.Y.QuratoW) 

Election Commtoatoner 



(N»GibfMteswanii) 
Chief Ele^ion Commiseioncr 


fffevhtBiChewte) 
Etecthm Commiaeioiier 


Place: NewDellii 

Dated: 14^ November^ 2006 



